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In January 2005 the U.S. Copyright Office issued a Notice of Inquiry to determine “whether orphaned works are being needlessly removed from public access and their dissemination inhibited” and whether the law imposed “inappropriate burdens” on users.  The lively debate stirred by the Notice of Inquiry devolved into two camps.  One camp proposed a solution to the problem that would be relatively cheap and easy to implement and enable safe legal adoption of orphan works.  The other camp proposed a solution that would be expensive and difficult to implement and yield only risky foster parenting for orphan works.  The report and recommendations were issued in January 2006.  The path of risky foster parenting triumphed.  

Should it become law, under the orphan works regime a user must conduct a good faith, reasonable effort to identify and locate copyright owners and negotiate permission to use their works.  If a user cannot locate a copyright owner, she may use the work.  If the copyright owner later charges infringement and the court rules that the user’s search for the owner was reasonable, then limited remedies apply.  If, however, the court rules that the user’s effort was not reasonable, then the full force of copyright infringement penalties apply.  Only time will tell if there are enough people out there willing and able to take the risk and pay the price of being foster parents or whether saving the neglected and abandoned creative works of our culture will require safe legal adoption.  
The Copyright Office is to be commended for the public process used to explore the orphan works problem and for some features of the proposed solution.  For example, the elimination of attorney fees and statutory damages for infringing use of a (presumed) orphan work is good.  The take-down option that dispenses with payment of “reasonable compensation” for non-commercial use is good, as is the protection from injunctive relief of users who create derivative works.  Enabling all types of uses of all types of works by all types of users is a very good thing.  But there is much in the proposed legislation and recommendations that is troubling.

Ambiguity.  The Copyright Office’s report acknowledges the difficulty of determining the reasonableness of a search, identifies factors perceived to be relevant to determining reasonableness, suggests that the criteria of reasonableness should vary based on the proposed use, and places the onus of proving reasonableness on the user. There is also the ambiguity of the limited monetary relief, the “reasonable compensation.” Determining what the copyright owner would have earned had permission been negotiated prior to use is a peculiar undertaking when the work in question meets the criteria of an orphaned work.  Ironically the user’s creation of a market for the work could drive up the price.  Given the landscape of ambiguity, the proposed orphan works regime could go the route of fair use, with publishers, lawyers, and users unwilling to take the risk.  

Passing the buck.  The report encourages industries and associations to develop best practices for conducting reasonable searches and databases or registries to facilitate identifying and locating copyright holders.  The proposed solution appears to rely on such tools to make it work, but provides no incentive for industries and associations to invest in developing them.  Acknowledging that the “reasonable compensation” can be zero seems more like a disincentive.  Even if industries and associations attempt to develop the tools, like CONFU they could spend years on the effort and fail to accomplish much.  On the other hand, if they succeed, the result could be an overwhelming matrix of procedures and resources apt to discourage potential users or to require hiring a lawyer. 

Cost.  The recommendations are careful not to burden copyright owners or the federal government, but seemingly oblivious to the cost of the proposed solution for users – both the transaction costs entailed in the reasonable effort and the “limited” but in most cases unknown financial liability for using an orphan work.  Studies show that transaction costs often equal or exceed permission costs.  There are also substantial costs for the industries or associations on whom the solution appears to rely for its success.  Should they succeed in developing useful tools, the outcome could increase costs for users.  Nothing requires these tools to be freely available, affordable, or reasonable.  Wanting to recover the cost of their investment would be a reasonable goal.  

Scale.  The proposed solution to the orphan works problem does not scale.  Though the take-down option eliminates the fear of unknown monetary relief for large-scale access users like libraries, the cost of conducting reasonable searches and documenting the effort (in case the evidence is needed in the future) is a serious deterrent to preserving and providing access to orphan works.  Meanwhile fragile materials cease to circulate and turn to dust or obsolescence on library shelves.
Scope.  Eliminating from the definition of an orphan work efforts to find the copyright owner that result in no response is problematic because the person located may be the presumed owner, not the actual owner.  But related to this is another issue of scope in the report that is more perturbing: the scope of the owners’ rights.  The report claims that copyright owners have a right to ignore permission requests, which prior to any orphan works regime is in effect a right to ensure that the users’ transaction costs in trying to locate copyright owners and negotiate permission are a wasted investment.  Evidently the full exercise and enjoyment of copyright would be unreasonably prejudiced if copyright owners were required to respond to requests from those pesky users from whom they extract the benefits of copyright.  

Sunset.  The orphan works regime would “sunset” in ten years to “allow” Congress to assess its effects.  No explanation is given for why the recommendation does not call for a study so many years into the regime, like the Digital Millennium Copyright Act, without terminating the law.  The proposed legislation would terminate the limitations on remedies after the sun sets.  With no statute of limitations on when copyright owners must charge infringement for use of orphan works, whether users would have to cease at sunset all use of orphan works begun prior to sunset or be liable for full infringement penalties is unclear.

Many of these concerns could have been alleviated with a categorical approach to the problem that placed some of the responsibility on copyright owners.  Nothing in the proposed solution reduces the burden on users, removes the obstacles identified in the report, or restores the constitutional balance of private and public interests in creative work.  The Copyright Office’s report encourages users to exploit rights pre-existing in copyright law, opportunities that experience has shown are too vague or complicated – hence risky – to achieve their purported ends, and crafts yet another vague and complicated right that in effect endorses and privileges the commodification of knowledge and creativity over the right to access and use information.  
